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Upon Appeal from the United States District Court

for the Territory of Alaska, Third Division.

BRIEF FOR APPELLANT.

STATEMENT OF THE CASE.

On the 27th day of April, 1903, the appellant and

the appellee, William C. Gates, entered into an agree-

ment in the City and County of San Francisco, State of

California, as follows:

"This agreement made and entered into on this

27th day of April, 1903, by and between William C.

Gates, of Seattle, State of Washington, party of the



first part, and Isaac L. Marks, of the City and

County of San Francisco, State of California, party

of the second part,

WITNESSETH

:

"That the said \¥illiam C. Gates, for and in con-

sideration of One Dollar (i) to him in hand paid,

the receipt whereof is hereby acknowledged, does

hereby agree to and with the said party of the sec-

ond part that he will convey to said party of the sec-

ond part a nventy per centum (20) interest in any

and all property which said Gates shall acquire,

either by location, purchase or otherwise, in the

Territory of Alaska.

"In V/itness Whereof, the said parties hereto

have hereunto set their hands and seals the day and

year first above written.

"Wm. C. Gates,
"Isaac L. Marks.

"Witnesses:

"Jos. A. Doyle,
"Frank G. Doran."

The real consideration of the said agreement was

the cancellation of a prior indebtedness of $11,225, due

from said Gates to said Marks, and the payment of the

further sum of $1,000 in cash, making in all the sum

of $12,225.

In pursuance of said agreement appellee Gates went

to Alaska, and prior to the 20th day of June, 1905 (the

date when this action was brought), acquired there by

location, purchase and otherwise, various properties,

the description of some of which is unknown to appel-

lant, but include the following:



"ist: Creek Placer Mining Claim Number One
(i) Eelow Discovery on Cleary Creek;
"2nd: Side Placer Mining Claim on the right

limit opposite Number One (i) Below Discovery

on Cleary Creek, and known as the 'Freeman
Bench';

"3rd: The Hilty-Cleary Fraction lying and be-

ing betvv^een Creek Placer Mining Claim Number
One (i) Below Discovery on Cleary Creek and
Side Claim of the first tier known as the 'Freeman
Bench'

;

"4th: Bench Claim on the first tier and right

limit opposite Creek Claim Number Six (6) Be-

low Discovery on lov/er Cleary Creek;
"5th: The placer mining claim known as the

'McConneir Group and composed of eight (8)

claims situated on lower Cleary Creek;
"6th: Bench Claim opposite Number Six (6)

Below Discovery on the right limit of Cleary Creek
and the fourth tier thereof.

"7th: Bench Claim opposite Number Thirteen

(13) and on the right limit of Cleary Creek and the

second tier thereof."

All of which said mining claims and properties are

situated in Fairbanks Precinct, in the Fairbanks Min-

ing District of Alaska.

The value of these properties is in excess of $750,-

000.

On the 2 1 St day of January, 1905, appellee Gates

made a purported deed to the appellee Turner of an

undivided part of said properties as follows:

ist. An undivided one-fifth (1-5) interest in the

Bench Placer -Mining Claim on the right limit on



Number One (i) Below Discovery on Cleary Creek,

commonly known as the "Freeman Bench."

2d. An undivided one-half (1-2) interest in the

Hilty-Cleary Fraction, lying between Creek Placer

Mining Claim Number One (i) Below Discovery on

Cleary Creek and the "Freeman Bench," hereinbefore

described.

3d. An undivided one-fourth (1-4) interest in and

to the Side Placer Mining Claim on the right limit of

Creek Placer Mining Claim Number Two (2) Below

Discovery on Cleary Creek, first tier thereof.

4th. An undivided one-third (1-3) interest in said

Placer Mining Claim Number Six (6) Below Dis-

covery on Cleary Creek, right limit, first tier.

The purported consideration for the said property

so conveyed was the sum of $70,000, but the appellant

alleges this consideration to be false; that, in fact, no

consideration was paid, and that the appellee Turner

took such deed with full knowledge of the appellant's

interest in said property under the said agreement.

The appellee Gates deposited with the bank at Fair-

banks the sum of $175,000, in gold, extracted from said

properties and from the proceeds of rents and profits

thereof.

Appellee Gates refused to recognize the appellant's

interest in the said properties or the proceeds thereof,

at all times prior to the filing of the complaint in this

action.

Appellee Gates, prior to the time of filing the com-



plaint in said action, was extracting large quantities of

gold from said properties, with a large force of men,

and thereby depreciating its value.

Outside of said properties appellee has no assets and

is heavily indebted to one Barnette and others, the

amount of which the appellant does not know and

therefore does not state. It does not appear whether

the indebtedness is connected with said properties or

not.

The foregoing facts appear in appellant's second

amended complaint (Trans., page 23 et seq.).

The defendant Turner filed his answer to plain-

tiffs original complaint on August loth, 1905, alleg-

ing that he had no information as to plaintiff's right,

but that he purchased properties, as alleged in plain-

tiff's complaint, from Appellee Gates, prior to the com-

mencement of this action, and paid therefor a valuable

consideration without any notice of appellant's claim

(Trans., pages 35, 36 and 37).

Nothing further appears to have been done by de-

fendant Turner or by appellant in connection with

said answer.

The entire controversy so far as this appeal is con-

cerned, lies between appellant and the appellee Gates.

A motion was made by appellee Gates to strike out

from the seconded amended complaint certain parts

thereof (Trans., page 31).

So far as the record discloses, nothing was done with

this motion.
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A motion was made also by appellee Gates to make

the second amended complaint more definite and cer-

tain (Trans., page 32).

This motion was denied (Trans., page 33).

A motion was made by appellant to further amend

his second amended complaint (Trans., page 34).

The record does not disclose that anything was done

with this motion.

From the record it appears that plaintiff's second

amended complaint stated the appellant's case.

The appellee Gates to this filed his demurrer

(Trans., page 37).

Upon this second amended complaint and this de-

murrer, the case was decided (opinion of the Court,

Trans., page 38 et seq.)^ and the order sustaining the

demurrer entered (Trans., page 55). From an abund-

ance of caution, a motion for new trial was made upon

various grounds therein set forth (Trans., pages 58, 59,

60, 61 and 62), which motion was denied (Trans.,

pages 63 and 64)

.

Judgment was rendered and entered on August

1 2th, 1905, from which the appellant then appealed to

this Court.

The only part of the record that needs to be con-

sidered by this Court is the second amended complaint,

as it now stands, the demurrer of the appellee Gates

thereto, the order of the Court sustaining the said de-

murrer, the judgment thereon and the appeal there-



from, together with the assignments of error upon the

said appeal.

We do not insist that there was any necessity for the

motion for a new trial, as there was no trial of any of the

facts, and the whole matter went off upon the demurrer

to the second amended complaint, as the same now

stands.

ASSIGNMENTS OF ERROR.

Appellant relies upon this appeal upon the follow-

ing specification of errors, as found in the assignment

of errors on page 71 of the transcript:

ist. That the Court erred in sustaining said de-

murrer on the ground that the complaint does not state

facts sufficient to constitute a cause of action (Assign-

ment II, Trans., page 74).

2d. That the Court erred in sustaining said de-

murrer on the ground that the contract set forth in the

complaint is so unjust and unequitable, as not to entitle

the plaintiff to relief (Assignment 12, Trans., page 74.

There is a verbal error in this assignment in which the

word "entitle" has been printed ''enable." As the error

explains itself, we assume that it is not an error)

.

3d. That the Court erred in sustaining said de-

murrer on the ground that said contract is so uncertain

and indefinite as not to be the subject of specific per-

formance (Assignment 13, Trans., page 74).

4th. That the Court erred in sustaining said de-
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murrer on the ground that the plaintiff has a plain,

speedy and adequate remedy at law (Assignment 14,

Trans., page 74).

Due exceptions were taken to the rulings of the

Court by the plaintiff at the time the same were made.

There are many minor errors assigned, but as the

foregoing are fundamental and cover all that is sub-

stantial in the case, we do not deem it advisable to in-

sist upon them.

It may be that the Court erred in not allowing ap-

pellant to amend his second amended complaint in the

respects requested by the appellant, and mainly by set-

ting forth facts that tend to show at least a ratification

of the agreement by appellee Gates, but from the

opinion of the Court it clearly appears that the Court

made its main rulings upon grounds, which, if cor-

rect, stab the case in its heart.

It will be vain to discuss what we may properly

deem mere collateral errors.

In case the Court was radically wrong, as we claim,

upon the main case, then there must be a rehearing, and

this Court will in its views, clear up the entire case, so

as to enable the Court below to reach at least at the out-

set of the case, such equitable ground as will give to the

appellant an opportunity to stand in Court long enough

to be heard upon the merits and to introduce evidence

to sustain his case.

Before the close, we propose to urge the right of ap-



peiiant to allege the real consideration for his contract,

and the subsequent ratification thereof, but, at present,

it will be wise to keep the controlling points in clear

lights.

As a headland to steer by, we may look to the opinion

of the Court, which, in terse phrases and clearly ex-

pressed English, strongly sets forth the reasons why to

the Court's mind its rulings were correct.

The cases cited by the Court to sustain its position

are of great force in themselves, as applied to the facts

and circumstances upon which those cases depended,

but they lose their authority when applied to the facts of

this case.

The Court had evidently fixed in Its mind three

propositions, namely, first, that the contract was unjust,

because not founded upon a sufficient consideration;

secondly, that it was too indefinite, because it had no

time fixed within which it was to reach its end and be-

come satisfied; thirdly, because it was automatic, re-

newing and perpetual in its action upon the defendant.

We admit that either one of these grounds might be

sufficient in a proper case to refuse equitable relief by

way of specific performance, but under the facts of this

case there was no want of valuable consideration; the

contract was not unrighteous, there was no real indefin-

iteness in the contract, and all seeming indefiniteness was

cured by the act of the appellant in applying to the

Court within a reasonable time as he did for a specific

performance, and it was not recurring as defined in
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the cases dealing with such contracts. This is but a

general statement and we shall, under proper heads

herein, argue these propositions fully upon principle

and authority.

The opinion was made upon the facts disclosed by

the appellant's second amended complaint.

Citation of sections in Pomeroy^s Equity Jurispru-

dence will be found in Third Edition.

I.

THE CONTRACT WAS VALID ; FOR IT WAS FOUNDED UPON

A VALUABLE CONSIDERATION; WAS NOT UNJUST AND

WAS SUFFICIENTLY DEFINITE AS TO PROPERTY AND

TIME.

The first proposition that presents itself, therefore, is

the validity of the contract. This involves the follow-

ing propositions:

ist. Is it founded upon a valuable consideration?

2d. Does it cover property sufficiently definite?

3d. Is it definite as to time?

4th. Is the contract such that the Court can adjust

its equities?

Taking up these propositions in their order, we shall

discuss them.

First. The contract was founded upon a valuable

consideration, for while it is true that the contract men-

tioned only the nominal consideration of one dollar, the

second arnended complaint set forth as the real consid-
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Cxc^ciun the cancellation of the prior indebtedness due

from the appellee Gates to the appellant of $11,225,

and the actual payment of an additional $1,000.

We admit that equity requires more than a nominal

consideration, and that if the only consideration had

been the one dollar, a court of equity would not decree

a specific performance for the reason that equity will

only act upon equities, and it has always been held that

where considerations are inadequate, courts of equity

will not aid contracts founded upon them. We, there-

fore, confess that the consideration must be both valu-

able and adequate.

The real consideration of a contract may be shown.

Hartopp vs. Hartopp, 17 Ver., 184, 192.

The conclusion of the learned judge in this case was

that the consideration was insufficient, because the ap-

pellant was, upon a contract founded upon a considera-

tion of $12,225, asking for a one-fifth interest in prop-

erties valued at $750,000. This is a reductio ad

absurdum, because it is to decide that because the ap-

pellant got so much he must take nothing. Contracts

are always construed in the light of surrounding cir-

cumstances. This is a rule in law as well as in equity.

Reading the contract in question, then, in the light

of surrounding circumstances, it is a contract that for

a consideration of $12,225, the appellee Gates would

convey to appellant the one-fifth interest of all prop-

erties he should acquire by location, purchase or other-
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wise, in the territory of Alaska. It did not provide that

the appellee should go to Alaska, but only that he

should convey a one-fifth interest in all properties he

should there acquire.

Who took the chance under this contract? Suppose

the appellee had never acquired any properties, who

would have lost? Was not the consideration of $12,-

225 paid by appellant to appellee a good and valuable

consideration for such a contract, depending entirely

upon the success of appellee? Appellant took all the

chances and won, and when he applies to a court of

equity for a just division of the appellee's acquisitions,

he is met by the claim that the consideration was not

an adequate one; that the contract was unjust and in-

equitable; forsooth, because appellee had been suc-

cessful, and, if we may use the term, "lucky" in his

career in Alaska.

And so much has appeared in the public prints of

this State and the country at large concerning the

phenomental career of "Swiftwater Bill" in Alaska,

we deem we have a right to assume that the members

of this Honorable Court are in some general way con-

versant with the wonderful history of the achievements

and career of the appellee in Alaska, for his popular

title, as applied to him by the people generally, is

"Swiftwater Bill." There are scores who delve and

toil in Alaska without results. If, forsooth, appellant

had made his contract with one of these unsuccessful

ones, what criticism would then have been made of his
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contract as to want of consideration or as to good con-

science?

Suppose, again, that appellee had acquired prop-

erty valued at $100,000 only, and appellant had en-

deavored to secure one-fifth thereof, would the Court

have paid much attention to the claim of a want of

adequate consideration or the injustice of the contract?

What would have been appellant's position if the prop-

erty was worth only $50,000?

The error fallen into by the learned judge of the

lower Court was in looking at the consideration as of

the date when the contract was presented to the Court.

The rule is that the contract must be considered as of

the date when it was made. If the consideration at

that time was good and valuable, and the contract just

and equitable, future events cannot have the effect of

making the contract subsequently unjust and inequit-

able.

Hale vs. Wilkinson, 21 Gratt, 75.

Morgan vs. Scott, 2 Casey, 51.

Mortimer vs. Capper, ist Brown Chancery, 156.

Baity vs. Lloyd, 21 Vern., 141.

\

Lee vs. Kirby, 104 Mass., 420.

Marble Co. vs. Ripley, 10 Wall., 339.

Fry on Specific Performance, Sec. 252.

Unexpected termination of contracts does not re-

lieve.



Pomeroy on Contracts, Sec. 239.

Mere inadequacy of consideration is no defense, un-

less so great as to be satisfactory and decisive evidence

of fraud. Many of the authorities say conclusive evi-

dence. We do not claim that far, but insist that it

should be satisfactory and decisive.

Pomeroy's Equity Jurisprudence, Sees. 925 and

926.

The inadequacy of consideration must be so gross as

to shock the conscience.

Pomeroy's Equity Jurisprudence, Sees. 927, and

cases cited thereunder.

Coles vs. Trecothick, 9 Ves., 234.

Osgood vs. Franklin, 2 Johns Chan., Ch. i, 24.

It was possibly not necessary to have at such length

discussed the consideration, but we have done so for

the reason that the Court was so stunned by the differ-

ence between $12,225 ^^^ one-fifth of $750,000, that it

did not see clearly appellant's equities in the case.

Secondly. The contract was sufficiently definite as

to property, for contracts may be for future interests,

which are mere possibilities.

Pomeroy's Equity Jurisprudence, Sec. 369.

Pomeroy's Equity Jurisprudence, Sees. 1286,

1287, 1288, and cases cited in notes thereto,

and Section 1297.



15

East Lewisbery, Etc., Co. vs. Marsh, 91 Penn.

St., 96-99.

Ruple vs. Bindley, 91 Penn. St., 296 and 299.

Pomeroy on Contracts, Sec. 31.

A contract to devise "one-half of my estate" was

valid.

Rochl. vs. Hawmmesser, 144 Ind., 311.

"To sell his wheat in the fall."

Everett vs. Dilley, 39 Kan., 73.

We do not admit that there are any equities in favor

of appellee Gates arising from this contract, but if we

assume for the purposes of argument only that there

are, these would not defeat the appellant, for it is one of

the chief offices of the court of equity to adjust equities

and to make compensation.

It is a rule of equity never deviated from that what-

ever may be the relief asked for by a plaintiff, it will be

granted only subject to whatever equity the defendant

may be entitled to.

Pomeroy's Equity Jurisprudence, Sec. 388.

It follows, therefore, that the Court erred in its rul-

ing upon the demurrer by assuming that the second

amended complaint shut out the right of the Court to

adjust the equities between appellant and appellee

Gates.
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We assume that upon a trial of the action the Court

should take Into consideration all the facts of the case

and decree so as to preserve the equities of both parties

and allow to appellee Gates such compensation and

deductions as he shall be entitled to.

The contract is silent as to time within which the

acquisition of property was to be made, but in the ab-

sence of this express stipulation it was not Invalid or

Incapable of being carried out in equity.

The Court held that it was a contract constantly re-

curring and Indefinite In its limitations, and therefore

its specific performance could not be decreed.

The Court seems throughout the entire case to be

controlled by the mind of the ancient lawyer rather

than by the conscience of the modern chancellor, and

applied the severity of the law rules rather than the

broader and juster principles of equity.

Time Is not ordinarily essential.

Pomeroy on Contracts, Edition of 1897, Sec.

373, and cases cited thereunder; Sees. 374 and

375-

Scarlet vs. Stein, 4th Md., 512.
'

Leaird vs. Smith, 44 New York, 618.

' Van Campen vs. Knight, 63 Barb., 205.

Crabtree vs. Levings, 53 111., 526.

"Where time is not essential the contract subsists

so long as neither party takes any steps to assert his

rights against the other and to call upon that other

for a completion ; so long as the vendor does not ten-



aer and do, or the vendee does not tender the price

or the security stipulated to be given for the price.

In short, there is no default which raises the ques-

tion of time while neither party has made a demand
upon the other and tendered or offered performance
by himself. In such a condition of the contract

either party may make the proper tender or offer of

performance on his part and demand and compel
performance by the other until the right of action is

barred by the statute of limitations."

The principle involved in the foregoing statement of

the rule is applicable to this case, for while no time was

stipulated, the statute of limitations practically fixed

the time in which appellant must demand per-

formance.

It has been held that while time is not ordinarily es-

sential in contracts unless made so specially by the

terms of the contract, laches may work injustice and to

prevent this, equity has established the rule as follows:

"As the doctrine that time is not essential in the

performance of a contract, may sometimes work in-

justice and be used as the excuse for unwarrantable
laches, the following rule was introduced at a com-
paratively late period, and is now firmly settled,

which prevents the doctrine from being abused by
neglect or willfulness of either party: 'If either the

vendor or the vendee is improperly and unreason-
ably delayed in complying with the terms of the

agreement on his side, the other party may by notice

fix upon and assign a reasonable time for complet-
ing the contract, and may call upon the defaulting

party to do the acts to be done by him, or any particu-

lar act within this period. The time thus allotted

then becomes essential, and if the party in default
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fails to perform before it has elapsed, the Court will

not aid him in enforcing the contract, but leave him
to his legal remedy.'

"

Pomeroy on Contracts, Section 395.

In this case, the appellant by bringing this action

gave notice to the appellee Gates and fixed the time for

the performance as of the date of his complaint, June

20th, 1905 (it having been frequently decided that a

suit is a demand). The contract is dated April 27th,

1903 ; this action on the part of the appellant was with-

in a reasonable time as disclosed by all the facts and

circumstances of the case. The nature and object of

the contract and the circumstances are compelling ele-

ments in determining reasonableness of notice.

Pomeroy on Contracts, Section 396.

The action of the appellant in this case was within

a reasonable tim^e. By bringing this action, he limited

his right of recovery to the time of filing his complaint,

and the property he was entitled to at that time, by a

description thereof in his complaint, so far as he was

able to then describe it. If during the trial it developed

that there was other property, the appellant, by proper

amendments to his pleadings, could have the same in-

cluded in the suit; otherwise, he w^ould be limited to the

property actually described in his second amended com-

plaint.

We will not here discuss as to vv^hether this is a renew-
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ing contract, as held by the Court below, but leave that

to be discussed under its proper head. We have dis-

cussed only the questions involved in the head notes

hereto.

Under the authorities which we have quoted, we

contend that it clearly appears that under the rules of

equity the second amended complaint shows that the

contract was founded upon a valuable consideration;

that the same was a just contract; that the property cov-

ered by the contract being a mere possibility, then in-

capable of description, was sufficiently defined, and

that time was not essential to the contract, but that the

action of the appellant in bringing the suit fixed the

time for the performance of the contract, which time

was reasonable.

It has been written that "sufficient unto the day is

the evil thereof," and we may paraphrase this by say-

ing sufficient unto a case are the facts thereof. Ap-

pellee Gates made the contract and went to Alaska, and

within certain time acquired properties; appellant de-

manded his interest therein, and upon refusal, brought

this suit to compel, among other things, a conveyance

of the appellant's interest. This is all there is in the

case. Whether Gates would ever acquire any more

property or appellant ever ask for any more was not

before the Court.

The Court should have decided upon what was, not

upon what might be.
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11.

THE CONTRACT, WHILE NOT TECHNICALLY A "GRUB

STAKE" COi^TRACT, IS WITHIN THE PRINCIPLES THAT

APPLY TO SUCH CONTRACTS.

This Court is familiar with "grub stake" contracts,

having been frequently called upon to consider and

decide upon them. The subject matter of such con-

tracts is always a mere possibility; something to be

searched for and found in the future, but when found,

subject to all the rules of law and equity as to the rights

of the parties to the contract. Whether they constitute

the prospector as a partner with the outfitter in the dis-

covered property or as trustee for the outfitter depends

upon the express stipulations of the contract.

Lindley on Mines, 2d Edition, Section 858.

In the present action, if by a slight change in the

verbiage, it had provided that appellee Gates should

go to Alaska and find and locate mines, and that the

appellant should have a one-fifth interest therein, it

would have been a "grub stake" contract, pure and

simple, and under the authorities, appellant would

have become a tenant in common with appellee Gates

as to the equal undivided one-fifth thereof.

What reason exists for upholding "grub stake" con-

tracts and overturning a contract such as is involved in

this action, which provides for the one-fifth of prop-

erty acquired "by location, purchase or otherwise" in
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Alaska. There is no difference in principle, for the

subject matter is the same; the only difference being

in the processes by which the property was to be ac-

quired.

III.

WHEN APPELLEE GATES ACQUIRED THE PROPERTY, APPEL-

LANT IMMEDIATELY BECAME THE EQUITABLE OWNER
OF THE ONE-FIFTH INTEREST THEREIN AND APPELLEE

GATES BECAME HIS TRUSTEE FOR THAT INTEREST.

Equity always regards as done that which ought to

be done. This is one of the first controlling rules crys-

talized into a maxim. For a clear and logical statement

of this rule, we can do no better than refer the Court to

Pomeroy's Equity Jurisprudence, Sections 363, 364,

365 and 366. As the reading of these sections is re-

freshing and fascinating, we deem it best, without quot-

ing from them, to leave to the Court the pleasant task

of their careful perusal. We feel that we might safely

leave the decision of this case to the authority of these

ideal principles.

IV.

IN LAW THE APPELLANT WOULD BE LEFT TO HIS ACTION

FOR DAMAGES, BUT EQUITY GIVES HIM THE PROP-

ERTY.

The Court, in its opinion, declares that appellant

must seek his remedy in the law courts. This would
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be true If equity had not said, as it has, that that Is done

which ought to be done. Equity does not regard the

form but looks to the intent. In Section 367 of Pom-

eroy's Equity Jurisprudence, the learned author dis-

cusses the effect of executory contracts in law, and as

an illustration we refer to it. In the following section,

368, the learned author deals with the principles that

equity applies to like contracts. Apply to the contract

in this case all that Is said in Section 368, and it follows

iriesistibly that upon the acquisition of the property

by appellee Gates, the appellant became the equitable

owner of one-fifth thereof, and entitled to a legal con-

veyance thereof, and further that while the conveyance

Vv^as in abeyance, appellee Gates was the trustee of ap-

pellant as to the one-fifth of the property and of the

fruits thereof. We do not cite authorities for the rea-

son that to do so would seem a reflection upon the

knowledge and wisdom of the Court. Some principles

are so apparent, and so great, that they compel the mind

and conscience not only of the learned but of the un-

learned.

V.

APPELLANT V/AS ENTITLED TO AT LEAST A PART OF THE
RELIEF HE ASKED FOR, AND THEREFORE THE DEMUR-

RER WAS IMPROPERLY SUSTAINED.

We refer the Court to the prayer of the second

amended complaint (Trans., pages 29 and 30). While

the prayer of the complaint is no part of the complaint,
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it serves to illustrate what the character of the action is

and sets forth the relief prayed for by the suitor.

1. He was entitled to a conveyance because he was

the equitable owner of one-fifth of the property.

2. He was entitled to an accounting, because appel-

lee Gates was his trustee.

3. He was entitled to a decree against the appellee

Turner, provided he took the property from appellee

Gates without consideration, with knowledge of appel-

lant's rights.

4. He was entitled to the possession of his interests.

Whether an injunction would be granted or a re-

ceiver appointed or not were matters which would be

left to the legal discretion of the Court, as to the neces-

sity therefor upon the facts proven, and the prayer for

an injunction and the prayer for a receiver cuts no fig-

ure in the questions involved in the order sustaining

the demurrer.

The right to conveyance reposes upon principles

hereinbefore discussed; the right to an accounting is

founded upon the right of cestui que trust, to have an

accounting at the hands of his trustee; the right to hold

appellee Turner as a trustee of his interests because he

took the property without consideration and with

knowledge of the right of the appellant and to the pos-

session, because possession follows ownership, where

there are no intervening estates such as leases.

The foregoing are too apparent for the citation of

the authorities, especially as they are all included in the
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discussions hereinbefore referred to In Pomeroy's

Equity Jurisprudence.

VI.

APPELLANT IS ENTITLED TO SPECIFIC PERFORMANCE BE-

CAUSE AN ACTION AT LAW WOULD BE INADEQUATE TO

GIVE HIM OR APPELLEE GATES THEIR RESPECTIVE

RIGHTS.

The Indeterminate value of the property Is such that

appellant could not prove his actual damage. The

property consists of various mines, whose value can be

determined only by the results of their operation and

no measure of damages to the plaintiff Is at hand.

Where the relief In courts at law Is Inadequate, equity

steps In and gives appropriate remedies and relief.

This rule Is not founded upon the mere Inadequacy of

relief at law, but Is founded rather upon the greater

principles that move and control courts of equity in ad-

justing the rights and preventing the wrongs that are

constantly present in the affairs of men.

Pomeroy's Equity Jurisprudence, Sees. 171, 174,

175, and 297.

Port Clinton R. R. Co. vs. Toledo R. R. Co., 13

Ohio, 554.
' Rogers vs. Saunders, 16 Maine, 92.

Pomeroy's Equity Jurisprudence, Sees. 1400 to

1403.
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Appellee Gates is entitled to have his claims and

rights adjudicated, for it is peculiarly the province of

courts of equity to protect all parties before it and to

av\^ard to all parties whatever they may be found en-

titled to.

Pomeroy's Equity Jurisprudence,. Sec. 388.

Contracts involving the assignment of possibilities

are wholly within equity jurisdiction.

Pomeroy's Equity Jurisprudence, Sec. 1297.

VII.

THE CONTRACT IS NOT AUTOMATIC, RENEWING OR

PERPETUAL.

If the contract be read by its letter only and not by

its spirit, it might seem by a mere casual reading to be

of the character decided by the learned judge below,

but as equity regards intent rather than the form, and

as there is nothing in the contract that in the slightest

way lays upon the shoulders of appellee Gates the duty

to do anything in the way of locating, purchasing or

otherwise acquiring property in Alaska, but only to

convey the equal one-fifth interest in all property that

he may thus acquire, and as it does not appear that he

will ever so acquire any further property, the contract

so far as this case is concerned, is completed, and noth-

ing was required or will be required at the hands of the
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Court, but to compel the appellee Gates to carry out

the completed contract as he agreed to.

The Court should presume that it is a completed con-

tract, and that a decree, if rendered to the full limit of

the appellant's prayer, would impose upon the Court

no further labor or duty. The only possible labor may

be the hearing and determining of the account between

the parties, but it does not yet appear that

this accounting could not be had at the trial,

and even in case it could not be so had,

that part of the case could be referred to a

master, who would report his results to that Court

for its final determJnation. Nothing in the accounting

could be construed as constituting the contract a renew-

ing one. We are familiar with cases in which Courts

have refused to compel specific performance of renew-

ing contracts and with the cases cited in the opinion of

the learned judge. An examination of these cases will

disclose clearly the difference between facts existing in

those cases and the facts existing in the present case.

We will hereafter, under an appropriate head, dis-

tinguish those cases. So far as this case is concerned,

the contract is treated by appellant as a completed one.

It will be time enough to apply to the contract the prin-

ciples that the Court sought to apply to it when the

contingency arises. There is no present suggestion

that it will ever arise.
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VIII.

THE COURT ERRED IN HOLDING THAT IT WAS NOT A CASE

WHEREIN THE COURT SHOULD EXERCISE THE POWER

TO COMPEL APPELLEE GATES TO SPECIFICALLY PER-

FORM.

We confess that it is not compulsory upon a court

of equity to award specific performance, and that it is a

matter of judicial discretion to be governed by the facts

of each individual case, but thus confessing we argue

that the action of the Court must not be arbitrary, and

that its discretion must be exercised with due regard to

established precedents and not in obedience to the mere

pleasure of the Court. The learned judge below admits

this in his opinion (Trans., page 46).

The question then has resolved itself into this: had

the Court below "under established doctrines and set-

tled principles of equity," the discretion to deny appel-

lant the relief he asks? The solution of the question in-

volves the principles and authorities we have herein

discussed, and these, of course, must be kept in mind

now.

"The fundamental rule in equity as to specific

performance is stated to be as follows: 'The remedy
of the specific performance of the contract is purely

equitable given as a substitute for the legal remedy
of compensation whenever the legal remedy is in-

adequate or impracticable.' In the language of

Lord Selborn: 'The principle which is materially

to be considered is that the Court gives specific

term.s instead of damages, only when it can by that
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means be more perfect and compel justice.' The
jurisdiction depending upon this broad principle is

exercised by two classes of cases:

"i—^Where the subject matter of the contract is of

such a special nature or of such a peculiar value that

the damages when ascertained according to legal

rules, would not be a just and reasonable substitute

for the or representative of that subject matter, in

the matter, in the hands of the party who is entitled

to its benefit; or, in other words, Vv^here the damages
are inadequate.

"2—Where from some special and practical

features or instances of the contract inhering, either

its subject matter in its terms or in the relations of

the parties, it is impossible to arrive at a legal

measure of damages at all, or at least with any suf-

ficient degree of certainty, so that no real compen-
sation can be obtained by means of an action at law,

or in other words, where damages are imprac-

ticable."

Pomeroy's Equity Jurisprudence, Section 1401.

And we refer the Court also to the extended list of

authorities upon which the learned author founds this

section.

"The right to specific performance depends upon
circumstances, conditions and incidents in addition

to the existence of a valid contract, which equity re-

gards as essential to the administration of its peculiar

modes of relief. When all these circumstances, con-

ditions and incidents exist, the right is perfect in

equity, and a specific performance is granted as a

matter of course within the classes of agreements

to which the jurisdiction extends. In several of the

later decisions this general principle is clearly de-
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veloped, and it is shown that the remedy is only dis-

cretionary, as it depends upon certain equitable con-

ditions, and that these being fulfilled, it becomes as

much a matter of right as the legal relief of dam-
ages. These circumstances, conditions and inci-

dents, as collected from various cases, are the fol-

lowing: the contract must be certain, unambiguous,
mutual, and upon a valuable consideration; it must
be perfectly fair in all its parts; free from any mis-

representations, or misapprehensions, fraud or mis-

take, imposition or surprise; not an unconscionable

or hard bargain ; and its performance not oppressive

upon the defendant; finally it must be capable of

specific execution through a decree of the Court."

i> . , » .

Pomeroy on Contracts, Sec. 38.

We do not think that it would be possible to more

forcibly express the rule than has been expressed in

the foregoing section, for it clearly limits and sets forth

the conditions upon which the specific performance ex-

ists in favor of a plaintiff as a matter of right. We are

perfectly willing in this case to stand upon the rule as

thus established, for there is nothing in this contract

which violates in any way any of the conditions which

have been fixed as conditions upon which specific per-

formances may be demanded as a right.

In Section 39, the same learned author uses the fol-

lowing language

:

"It should be borne in mind that the object of this

analysis is to point out the features of the equitable

remedial right which distinguishes it from the legal

;

and to show what conditions are essential, in addi-

tion to the legal validity of an agreement, in order
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that the equitable remedy may be obtained, i : n.
the first place, the elements of certainty, unam-
biguity and a valuable consideration are substan-

tially the same, taking into account the difference in

the kinds of relief conferred, as the ordinary pre-

requisites to the recovery of a judgment at law for

damages. In an action at law the agreement must
be so certain and free from ambiguity, that the

Court can construe it and determine the plaintiff's

right to recover. In the suit for a specific per-

formance no different kind of certainty is required;

the only possible difference is one of degree, which
results from the particular and special nature of the

relief to be granted. As the remedy consists in

carrying into execution the very terms of the con-

tract, all those terms must be sufficiently precise and
unambiguous for the Court to enforce the whole
contract, and secure all the rights of both parties.

There is, therefore, no extraordinary quality in the

certainty demanded by a Court of equity; in both
jurisdictions the language in which the parties have
expressed their agreement, must enable the Court
to ascertain their rights and to award the appro-
priate relief. The requisite of a valuable considera-

tion is the same in both judicial proceedings, with
the single difference that equity does not attribute

the common-law efiicacy to a seal, nor allow it to

take the place of direct proof."

In Section 189 is set forth what constitutes a sufficient

hardship within the meaning of the doctrine to prevent

a specific performance:

"It never constitutes a sufficient hardship within

the meaning of the doctrine that the final object to

attain which was the motive for the party's entering

to the contract, has wholly failed, so that an accom-
plishment of the proposed result will be entirely im-

possible. While equity may relieve against terms
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of a contract, which are oppressive in themselves,

or which are made so by external facts intimately

related with the performance, it does not take ac-

count of the motives of advantage, or disadvantage,

which have led a party to enter into the agreement,

nor relieve him merely because his calculations of

profit and loss turn out to have been erroneous. If,

for example, a person contracts for the purchase of

a tract of land, with the intention of cutting it up
into city lots and thus making a large profit, the

total failure of his speculation, entailing even a

heavy loss, will not, of itself, unconnected with other

facts, prevent a decree compelling him to completti

the purchase and pay the price. If the rule were
otherwise, the obligation to perform would vir-

tually depend upon the pecuniary success and ad-

vantage of contracts."

When contracts are incapable of complete perform-

ance from any cause, equity may decree a partial per-

formance. This has been long established as a funda-

mental rule in courts of equity. The following cases

are strong authorities upon that question:

Chaton vs. Goiver, Finch, 164.

Willard vs. Taylor, 8 Wall., 557.

Fish vs. Lesser, 69 111., 394.

Stone vs. Pratt, 25 111., 25.

BlackiviUer vs. Lovelace, 21 Ala,, 371.

Coe vs. N. J. Midland Ry. Co., 31 N. J. Eq.,

105.

Upon the question of the discretion of the Court and

what constitutes judicial discretion, we refer to Section

35^ Pomeroy on Contracts:
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"The granting this equitable remedy is a matter
of discretion; not indeed of an arbitrary, capricious

discretion, synonymous with the mere pleasure of

the judge; but of a sound, judicial discretion, con-

trolled by established principles of equity, and ex-

ercised upon a consideration of all of the circum-
stances of each particular case. Where, however,
the agreement is in writing, is certain in its terms,

is fair and just in all of its provisions, is for a val-

uable consideration, and is capable of being en-

forced without hardship to either party, it is as

much a matter of course for a court of equity to de-

cree its specific performance, as for a court of law
to award a judgment of damages upon its breach."

In this case we admit the correctness of the foregoing

rule, and insist that it is a just statement thereof, and

also in connection therewith insist that the learned

judge of the Court below in refusing to exercise this

right of specific performance on the part of the plain-

tiff and relegating him to a court of law, forgot that it

was as much a matter of right for a court of equity to

decree specific performance of a contract as for a court

of law to award judgment of damages upon its breach.

By his judicial statement, the learned judge below held

that the contract was a valid one, and that the defend-

ant would be liable in damages for its breach. If this

was true, then it was the duty of the Court, within the

exercise of its discretionary power, to have compelled

a specific performance under the particular circum-

stances and facts of the case, as hereinbefore set forth

and discussed.



33

The case of Fish vs. Lightner, 44 Mo., 268, is a

strong case, which holds that the discretion of the Court

must be governed by the circumstances of the case.

Upon this same question we cite:

McComas vs. Easley, 21 Gratt, 23.

Bruck vs. Turner, 42 Cal., 346.

Hale vs. Wilkinson, i Gratt, 75.

Tilley vs. Thomas, L. R., 3 Ch., 61.

The case of Lowry vs. Buffington, 6 W. Va., 255, is

also a strong case upon this subject.

This discretion of the Court is subject to review by

the Appellate Court, and the Appellate Court has the

right to say upon an appeal whether the proper legal

discretion has been exercised or not.

Leicester Piano Co. vs. First Royal Co., 55 Fed.

Rep., 190.

A careful study of the contract in question and of

the opinion of the Court in sustaining the demurrer

clearly indicates that the Court misapprehended the

scope of the contract, the justness thereof, its adequate

consideration, and the facts and circumstances connect-

ed therewith.

We have heretofore shown that an action for dam-

ages would be inadequate, and that therefore the dis-

cretion of the Court should have been exercised in favor

of the specific performance of the contract.
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IX.

THE CASES CITED BY THE COURT UPON THE QUESTION OF

RENEWING CONTRACTS ARE NOT IN POINT UPON

THE FACTS IN THIS CASE.

We have hereinbefore admitted and now admit that

courts of equity will not decree specific performance

where the Court will practically be called upon to act

as the guardians of the persons and property involved;

to be constantly engaged in determining in what shall

and shall not be done, by either or both parties, and

where the case must remain in the Court forever and

the Court be called upon from time to time to deter-

mine questions involved. No one familiar with this

rule has ever disputed it.

The cases cited by the Court upon this proposition

in its opinion went off upon the foregoing grounds;

they are all well considered and logically decided, par-

ticularly the cases, Texas, etc., Ry. Co. vs. Marshall,

136, U. S., 393, and Marble Co. vs. Ripley, yy U. S.

(10 Wall.), 339, 358. In the first case, the Court was

asked to supervise a railroad and in the other to carry

on to the end of time, a marble business. Of course, the

Court refused, and under like circumstances courts will

always refuse, for they will not allow themselves to be

drawn into the continual management of complex and

indefinite affairs subject to interminable disputes.

Many of the other cases cited are not authorities in

this case. Clarno vs. Grayson, 30 Ore., 134, was decid-
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ed upon entirely different grounds. Stanton vs. Single-

terry, 126 Cal., 657, was decided mainly upon the

ground that the contract was such that the remedy was

not mutual. This was sufficient to and did decide the

case, although the Court went on to say that a specific

performance of the contract would require the Court

to constantly supervise the operations of the mine.

These statements were not necessary for the Court to

have made as the want of mutuality in the remedy

under the law of California (Sec. 3386, of the Civil

Code) was sufficient to prevent the specific perform-

ance. Upon the question of inequity the case of Miller

vs. Butterfield, 79 Cal., cannot be tortured into an au-

thority for this case.

The case of Prince vs. Lamb, 128 Cal., 120, touches

this case only upon the question of consideration, and

in that case it was decided that under the circum-

stances as disclosed, the sum of $50 was not an adequate

consideration. So far as the other cases cited are con-

cerned, they are respectable authorities upon the facts

of the cases, but they do not establish any general prin-

ciples that militate against the plaintiff in this action.

They all applied equitable principles to the facts of the

case, and that is just what we are asking to be done in

this case.
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CONCLUSION.

We respectfully submit that the plaintiff in this ac-

tion should be allowed to submit his facts to the Court

and that the Court, in sustaining the demurrer, did so

upon false premises and upon unwarranted presump-

tions. We respectfully urge that the judgment should

be vacated and set aside with instructions to the Court

below to overrule the demurrer.

Miller, West and de Journal,

Attorneys for Plaintiff and Appellant.

Campbell, Metson & Campbell, and

Deamer & Stetson,
Of Counsel.


